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	Registry:  3 Stephen street, Bunbury  
Phone:      
Fax:      

	Case number:
BUN/GCLM/316/2015 


	Claimant
	 Andrew Laughton 


	Defendant
	 Sharyl Marsh 


I Andrew Laughton   of  11b Keble Heights, College Grove, Bunbury.  6230. 
(full name and address)       (occupation) Electrician 
(* Delete as applicable)
having been duly  FORMDROPDOWN 
 say on  FORMDROPDOWN 
 the following:

1. I am the Claimant  (description of party) in this case.

2.  This affidavit is to define the costs incurred by Andrew Laughton because of the damage caused to the boundary retaining wall between 11b Keble Heights and 14 Trinity Rise, College Grove by the Marshes.
3. Because I do not know what costs are admissible, and what costs I need to pay myself, I am simply listing all costs on the basis that if I do not list it here, I will not be able to claim it.

4. Some costs are estimated, like the cost of the avocado sapling that needed to be removed, and some costs are simply left blank as I do not know how to guesstimate them, or do not know what they are.

5. The common section of retaining wall between our two boundaries is 5 meters.

6. The section that is being reinforced is 5.6 meters.  

7. The reason for this difference is partly because it is cheaper to take the reinforcing to an existing pillar than it is to build the extra form-work required to stop at any other point.

8. Another reason for this extra distance is because the Marshes new retaining walls have their foundation 550mm higher than the foundations for the abutting retaining wall belonging to our common neighbour at 15 Keble Heights.

9. The maximum slope considered to be stable is a ratio of 2:1, or approx 30 degrees.  For a rise of 550mm, the start of that slope needs to start 1100mm away, however I believe the existing pillar should be able to handle this additional loading.

10. It should also be noted that this area is a sewerage easement and that no retaining walls should be built on it.

11. The cost of designing the reinforced retaining wall is a bit higher than might be expected as two drawing were made up.  One at the original height of the retaining wall and one 700mm higher to allow the existing overburden to remain in place.

12. The Marshes declined to contribute to the extra cost so the smaller retaining wall was chosen for the building permit.

13. The quote for the replacement fence was only good for 30 days, so this is an estimation, as are other costs that are yet to be done.

14. The Marshes have been told, and have seen the quote to do the concrete contracting work before the first pre-trail hearing. 

15. The Marshes have had a copy of the plans to reinforce the retaining wall since the first pre-trail hearing on 18/6/2015, for the purpose of getting a cheaper quote, as of the date of this affidavit, no quote from the Marshes has been received.
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16. Repair or replace other Damage
17. These costs have been guesstimated as they are not able to be completed until the damage has actually been repaired.

18. As well as building up the soil level on their own land, the Marshes also placed soil on our common neighbors land at 15 Keble Heights, to build up the difference between the original ground level and their new level approx 550mm above the original ground level.

19. The foundation of the Marshes new retaining wall is 550mm higher than the foundation of the abutting retaining wall on 15 Keble Heights.

20. This extra fill was also overloading the original retaining wall beyond the Marshes property, and causing problems, and needed to be removed.

21. Before the Marshes damaged the fence and retaining wall there was an avocado sapling near the retaining wall.  This avocado tree needed to be removed to allow the boundary retaining wall to be reinforced.

22. There was also a small lemon tree that also needed to be removed.

23. A soak well has also needed to be moved.

24. That part of the garden reticulation system needs to be replaced.

25. When the fence came down it also broke a number of spare roofing tiles.

26. When the quote was given to reinforce the retaining wall, I was unaware that the builder did not intend to use limestone block form work to do this.

27. This is going to leave a rather ugly concrete face on the wall, and money needs to be allowed for to beautify this face. 

28. Before the fence and retaining wall was damaged this corner of the land was quite nice, with an avocado sapling and artificial lawn around it.  

29. Now that the new retaining wall foundations extend an extra 1,400 mm from the retaining wall this area can no longer be used to a grow fruit tree, or any other type of plant likely to need more than 200mm of soil, as the edge of this foundation is less than 1 meter from the house eves.

30. If this area is made into a lawn it would be the only lawn area on the property, and the regular mowing needed would make this area a liability rather than an asset.

31. Extending the original paving all the way to the retaining wall is an option, and would require an extra 1.8m x 5.6m = 10 square meters of paving, if I can buy pavers to match the pavers in this corner.

32. If I need to replace all pavers in this corner I will need to cover an area 3.3m x 7.2m = 23.75 square meters.

33. So far I have been unable to find matching pavers.

34. The limestone blocks forming a garden boundary on the Northern wall were damaged during constructing the foundation for the retaining wall, and this section will need replacing.

35. A raised garden bed between 500mm and 1 meter high along the retaining wall, and paving up to the raised garden would be a better option. 

36. Brick retaining wall blocks are $3.70 each and approx 150 bricks will be needed. Link for bricks..  https://www.midlandbrick.com.au/Shop/Product/Retaining%20Walls/All/Gardenwall%20Telfer/2695/3069/5932/2924/295%20x%20200%20x%20125mm?mbcID=MZ2898C
37. Soil for raised garden..  https://www.soilsaintsoils.com.au/Our-Products/Soils-%28Perth-metro-prices%29/Vegie---Flower-Mix.aspx    

38. Bunbury Council requirements for a retaining wall higher than 500mm are here...  http://www.bunbury.wa.gov.au/pdf/Planning%20and%20Building/ChangesToGroundevlRetainingWalls.pdf
39. This part of the assessment should also include the loss of land available land on an already constrained block. 
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50. Compensation for time and stress caused by this dispute.
51. Before I start listing my costs I will explain my background leading into this situation.

52. On Jan 12 2012, I purchased 11b Keble Heights to suit my then life partner.

53. The house did not suit me, and was a lot more money than I was comfortable in spending.
54.     There has been apparent corruption involving RSM Bird Cameron, ASIC and the Australian awards committee, some of those details are here... http://aquasate.com.au/ASIC.php
55. This apparent corruption resulted in Fishtrade being able to break a large number of laws and effectively steal approx $400,000 from my father, Peter Laughton, and was a large factor in his death on 29 June 2012.
56.  The first I was aware of the retaining wall drama was on 4/9/2012, while I was still in Melbourne cleaning up after my father.
57.   I needed to make a return flight between Melbourne and Perth to deal with this retaining wall issue.

58.   After his death myself and my younger sister needed to spend approx a year cleaning up after him.  My younger sister has since spent a lot of time in and out of hospital with chronic fatigue.  I was under a lot of stress during this period as well, and this was a large factor in my breakup with my ex life partner.
59.    After my breakup I thought about what I wanted to do, and decided to sell the house, and buy a 10 acre block of land, and then try to rebuild my life.
60.    I also want to set myself up in my own business and compete with the people that stole from Dad.  Part time at first, then gradually go full time self employed.  Because of the costs I have borne because of this retaining wall drama, I now may not be able to realize this ambition, making the cost of this land partly redundant.
61. I originally signed with a real estate agent to sell my house in College Grove on 23/6/2013.

62. The settlement date for my new block of land was 13/12/2013.

63. This new block of land does not have any buildings on it, so I am unable to live there in the short term.
64. I believed at that time that the retaining wall drama would not last long, and I was prepared to spend money to make it quicker. 

65. I cannot claim Centerlink benefits while unemployed because the value of my block of land with no mortgage on it is above the threshold for getting benefits.  Centerlink have told me I need to sell the block of land and live on the proceeds.

66. The NAB do not provide interest only loans for mortgages on the primary residence.

67. To change the mortgage I need to prove I am able to make mortgage payments, or to have continuous employment for at least 3 months.
68.  I have come very close to having the bank foreclose on my house, and only a loan of over $20,000 from my family has delayed this.
69.  My family are not in a position to loan me any extra money.
70.  I have been unable to form a long term relationship with any new potential life partners because I am intending to move interstate, and this has added a lot to my stress. 
71.   Nobody wants to buy the house while it has these outstanding retaining wall problems.
72.   I am not blaming the Marshes for the facts listed above, I am simply stating the position I have been in.
73.   I told the Marshes very early on that I needed to resolve the retaining wall issue so that I could sell the house, and move on with my life.
74.   I also told Ian, the Marshes lawyer this, and also that it was costing me approx $500 per week in mortgage payments, and that I was keen to settle.
75.   This has had the exact opposite affect that I thought it would have, instead of trying to help resolve the problem, the Marshes have put all their efforts into dragging things out as long as possible, even to the point of missing court deadlines in an apparent attempt to either force me to sell my house at a much lower price, or to fix the damage they caused entirely at my own expense, or to have the bank foreclose on me and have their problem go away that way.
76.   There is a legal precedent with boundary fences that once a property owner sells the house, they can no longer claim expenses against their former neighbor.  I believe this is the main, and possibly the only reason why the Marshes are not attempting to negotiate, and are delaying things as long as possible.
77.    I am not able to afford to pay to fix the damage myself, and I have tried to sell the house for as low as $380,000.  I paid $465,000 for it on 12/1/2012.
78. Advertising with the Professionals real estate agency cost several hundred.
79.   When it looked like the bank was going to foreclose I spent extra money on advertising for an auction, which did not happen due to a lack of interest. This cost an additional approx $ 800.
80.  Calculating for my time and stress doing the legal stuff.
81. If there is a standard method of determining these things then I am happy to default to that standard method,  If there is no standard method then I am suggesting the following points to be used as a starting point.

82. The total cost of these delays to me before I had finally initiated formal legal action was well over $20,000

83. When I initiated legal action I was fully expecting the Marshes to talk to a lawyer, who in turn would explain to them that they were liable for the total cost of all repairs, and if they were not careful they could end up paying a lot more as well.

84. As a starting point, and in an effort to avoid spending thousands on lawyers and the court, and more thousands on mortgage payments, and to try to start putting my life back together again as soon as possible, I was prepared to forgo this existing cost.

85. Or to put it another way, the price I was prepared to pay for a quick settlement at the first pre-trail hearing was well over $20,000

86. The most the Marshes had ever offered is approx $500, or approx 1% of the damages and costs they have caused.

87. I have since needed to pay more than $8,000 over and above this amount in interest alone.

88. As well as the above expenses there is also my time doing legal paperwork and stress.

89. It would have been nice to be able to pass this work and stress on to someone else as the Marshes have done in employing Ian Morrison, but I am unable to afford to do this, instead being forced to do the legal paperwork myself.

90. The starting point for this consideration I believe should be based on the money that the Marshes have paid to Ian Mossison, (the Marshes lawyer), because the amount of time I have needed to spend is much higher and the level of stress due to these delays is much higher.  I would guesstimate the time I have spent on this to be more than triple that of Ian Morrison and the Marshes.  I believe a figure of double Ian Morrisons fees would be appropriate.  This is providing that Ian is not on a “No win, no charge” arrangement, and that he is not being paid by the Marshes for anything else.
91.   I expect Ian Morrison to supply me a copy of any and all invoices related to this case either before the hearing or at the latest at the hearing.
92. The delays the Marshes have caused are directly responsible for the following expenses.
93.    I purchased a 20' shipping container, complete with a road, rail and sea certification and put it into storage at Picton in April 2014.  The certification only lasts a year, and to get it recertified meant getting someone from the Fremantle area to visit Pickton, and it may also have needed to be emptied for that inspection.  It was costing $1,320 per year to store it, my funds were very low and my income at that point was unpredictable.  
94.     I needed to either send the container away before I sold the house, or pay to get it recertified and the extra storage costs for holding it in Picton.  I chose to send it off early and leave behind things that I could have taken had I sold the house, such as my washing machine, fridge, bed, couch, TV, etc.  This made the $2,189 investment in the shipping container, and its $4,356 transport to my new home a lot more expensive per item that I did send, as it was not offset by the value of the above furniture.  
95.     I believe the cost of the years storage at Pickton to be a very reasonable starting point to compensate for this loss caused entirely by the Marshes delaying action.  ($1,320)
96. Because I am unable to sell the house, I am paying rates on two properties instead of just one.  The water bill on the block of land is payable regardless of if the water is connected or not.
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98. Bank Interest.
99. The following table lists interest payments I have needed to make to the bank because I was unable to sell the house.  The loan included repayments, so the total cost of what I have needed to pay is close to double this interest only amount, and the loan also included an offset account, where money I had in this account did not earn interest, but instead reduced the amount of interest I needed to pay on the loan.

100. The amount of money I needed to pay to the bank because the Marshes had not prepared for the first pre-trail hearing was approx $500 per week, or $3,000.  Of this about $250 per week was interest, or $1,500.   As of 2/11/2015 the Marshes have still not produced a cheaper quote, and so  this money was wasted, and will hopefully be  reimbursed.

101. When I originally took out the loan I borrowed the maximum amount that I was able to, and had a $60,000 safety net.  I have also been forced to borrow over $20,000 from family.

102. This money was put into an offset account so that interest was only charged on the outstanding amount.  

103. I need to pay my family interest on the money I borrowed from them. 
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104. Legal Costs
105. Benz Legal gave me conflicting advice, but still charged me lots of money.  I did the court paperwork by myself.

106. Most, if not all of Max Owens legal fees was getting him up to speed on the case.

107. I am uncertain of the court fees, but think this is correct.
[image: image5.emf]
108. Compensation for loss of job opportunities.
109.   Because I have not been able to predict the 6 weeks in advance when I would be working, and when I would have time off, I have been forced to forgo all work opportunity’s that have overlapped both pre-trail hearings, costing me at least 1 weeks wages for both of the pre-trail hearings and at least 2 weeks wages for the December 16th hearing.

110.   Because I have been unable to sell my house I was forced to forgo an excellent job opportunity walking distance from my new home because I was unable to move there in time.

111.   Because I have every intention of moving interstate as soon as I sell my house, I have been unable to get long term local work.
112. Money that may need to be spent after this document is submitted in Nov 2015.
113.   In early November I received very late notice that the Marshes want to create yet another delay by trying to overturn the default judgement, with a hearing on December 9th.  
114.   My future expenses are unknown at this point, but I may need to miss one or more days pay to attend the Dec 9th hearing, and book my own flight back to Perth to attend this hearing.  I wish to claim these expenses in full if I am forced to pay for them.
115.   It is possible that my employer may also have additional expenses such as accommodation should I be required to take December 9th off.  I wish to claim these expenses as well.
116.   If I am forced to miss a flight because of the hearing, I also wish to claim the cost of that flight, and accommodation if needed.
117. The outstanding problem of overburden still being in place.
118. Once a retaining wall has been built, it is the responsibility of the land owner(s) not to place an overburden on that retaining wall beyond its design parameters, generally on the ground above that retaining wall for a distance equal to the height of that retaining wall, regardless of whose land the retaining wall is on.

119. The ground above the boundary retaining wall in this case also happens to be a sewerage easement, and special permission needs to be granted before anything can be built on any sewerage easement.

120. This boundary retaining wall extends to also form the boundary retaining wall between 14 Trinity rise and 12 Trinity rise.

121. The boundary retaining wall between 12 Trinity rise and 14 Trinity rise also has a large amount of overburden, to the point where a second post and rail retaining wall has been installed on the sewerage easement, less than 400mm from the original retaining wall.
122.  The boundary retaining wall between 11b Keble heights and 14 Trinity rise was built between 7/7/1994 and 12/1994 on building permit 11489.
123.  It is very unlikely that final approval for this eastern boundary retaining wall would have been granted if the original ground level was above the top of the boundary retaining wall.
124.  In the very unlikely situation that the ground level was above the top of the retaining wall at the time it was built, the time to complain about this needs to be within the time specified in the statute of limitations, which is thought to be less than the 21 years that these retaining walls have been approved for.
125.  If ground water is allowed to accumulate against the fence, the fence will deteriorate a lot faster than it would if adequate drainage is provided, so a spoon drain is required on the uphill side of the boundary fence.

126. The maximum slope considered stable is a ratio of 1:2, or just under 30 degrees.

127. For a rise of 700mm, the top of that slope needs to be at least 1,400mm horizontally  from the bottom of the slope.

128. Including the spoon drain, the top of the slope needs to be at least 1,600mm from the boundary fence.

129. There is still overburden not only on the boundary retaining wall between 14 Trinity Rise and 11b Keble Heights, but also on the boundary retaining wall between 14 Trinity rise and 12 Trinity rise.
130.  The foundations of the Marshes new retaining walls against the sewerage easement is 550mm above the foundations of the abutting retaining wall at our common neighbor at 15 Keble Heights.

131. The Marshes were given the option of contributing to a new boundary retaining wall 700mm higher to allow them the option of leaving that section of ground level, but that option was rejected.

132. The damages claimed includes removing all the overburden from these original retaining walls, and the cost of doing so.

133. The damages claimed includes the cost of an engineering certificate stating that there is no burden or overburden placed on the original boundary retaining walls beyond their capacity.  This is in case agreement cannot be reached that sufficient overburden has been removed.

134. Damages claimed includes a signed statement agreeing to keep the boundary retaining walls free of overburden into the future, so that this problem does not arise again.

135. Summary
136. The total damages and costs claim includes the following points...

137. Point 16, The cost to reinforce the retaining wall.

138. Point 41, The cost to repair and replace things in the area of the retaining wall.

139. Points 50 to 91.  Compensation for time and stress caused by the Marshes.

140. Point 95, Cost of container storage due to the Marshes delaying actions.

141. Point 97, Cost of additional rates I have needed to pay because of the Marshes delaying actions.

142. Point 105, Cost of interest payments I have needed to make due to the Marshes delays.

143. Point 110, Court and legal fees incurred during this case.

144. Point 111 to 114, Past Wages lost due to Marshes actions.

145. Points 115 to 119, Costs incurred due to Dec 9th hearing.

146. Point 135 & 136, The cost of removing the overburden from the original boundary retaining walls.

147. Point 137, A signed agreement not to cause this same problem again.
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 At       this       day 

of        20      in the presence of

…………………………………………….





………………………………..

Registrar/Justice of the Peace/other authorised witness




Deponent

Each page is to be dated and signed by the person making the affidavit and the witness.
Tick [ü] appropriate box
	Lodged by 
	 FORMCHECKBOX 
 Claimant or claimant’s lawyer      
 FORMCHECKBOX 
 Defendant or defendant’s lawyer
 FORMCHECKBOX 
 Other      

	Address for service
	11b Keble Heights, College Grove

	Contact details
	Telephone:
0409 931 559 
	Lawyer’s ref:
     
	Fax:
     
	E mail:
laughton.andrew@gmail.com 
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		Table 1, Reinforce retaining wall.

		WML Drawings		$4,576.00

		Survey		$500.00

		Council building permit grant		$132.50

		Metal to brace wall.		$50.00

		Metal for Bracing for wall. 18/11/2014		$59.40

		Metal for Bracing for wall. 19/11/2014		$45.10

		Electrodes & grinding discs  20/11/2014		$139.49

		Purchased wheel barrow for job.		$50.00

		Reo Bar chairs  04/12/2014		$27.50

		Metal for Bracing for wall. 06/12/2014		$30.00

		Reinforcing bar bent to suit wall.		$779.81

		Hire compactor & penetrometer to compress sand.		$110.00

		Fuel for compactor		$10.00

		Concreting quote.		$19,800.00

		Reinforce Retaining wall total		$26,309.80
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								Rates and costs for block of land.

		15/01/14		$144.18				Water

		16/04/14		$62.15				Water

		16/07/14		$70.70				Water

		15/10/14		$70.70				Water

		1/15		$70.70				Water

		15/04/15		$70.70				Water

		22/07/15		$78.56				Water

		21/10/15		$71.60				Water

		22/09/14		$110.10				Emergency services levy

		14/09/15		$114.65				Emergency services levy

		16/07/14		$1,926.68				Annual rate notice

		24/07/15		$2,110.85				Annual rate notice

		06/10/14		$400.00				Firebreak slashing

		19/10/15		$400.00				Firebreak slashing

				$5,701.57				Total for empty block of land
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		Table 2, Repair or replace other damage caused.

		Replacement boundary fence, approx.		$2,235.20

		Removing extra sand dumped on 15 Keble Heights.		$400.00

		Loss of avocado sapling near fence.		$200.00

		Loss of lemon tree near fence.		$50.00

		Moving soak well displaced by retaining wall foundations		$150.00

		Loss of retic system near retaining wall.		$50.00

		Loss of spare roof tiles broken when fence came down.		$50.00

		Render / Finish for Concrete guesstimate.		$400.00

		Raised garden bed 1 meter high x 1 meter out.		$555.00

		Soil for raised bed.		$495.00

		Paving for 10 square meters		$550.00

		Paving for 23.75 square meters.		$1,306.00

		Artificial grass  $90 per square meter installed.		$900.00

		Council permit if needed.  Guess.		$50.00

		Doing paperwork for council permit, guess.		$50.00

		Labour to fix up this corner, guesstimate		$1,000.00

		Loss of avaliable land on block.

		Total cost of work needed to be done.

		Claim for		$4,651.00
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Loan

		31 Dec 13		$1,123.42				INTEREST CHARGED

		31 Jan 14		$1,103.83				INTEREST CHARGED

		28 Feb 14		$1,057.91				INTEREST CHARGED

		28 Feb 14		$395.00				ANNUAL PACKAGE FEE

		31 Mar 14		$1,196.80				INTEREST CHARGED

		30 Apr 14		$1,184.67				INTEREST CHARGED

		30 May 14		$1,216.82				INTEREST CHARGED

		30 Jun 14		$1,274.90				INTEREST CHARGED

		31 Jul 14		$1,268.71				INTEREST CHARGED

		29 Aug 14		$1,169.75				INTEREST CHARGED

		30 Sep 14		$1,170.94				INTEREST CHARGED

		31 Oct 14		$1,158.15				INTEREST CHARGED

		28 Nov 14		$1,067.33				INTEREST CHARGED

		31 Dec 14		$1,278.89				INTEREST CHARGED

		30 Jan 15		$1,147.73				INTEREST CHARGED

		27 Feb 15		$1,031.13				INTEREST CHARGED

		27 Feb 15		$395.00				ANNUAL PACKAGE FEE

		31 Mar 15		$1,128.85				INTEREST CHARGED

		30 Apr 15		$1,075.87				INTEREST CHARGED

				$20,445.70				Interest paid before court paperwork was submitted.

		29 May 15		$1,042.01				INTEREST CHARGED

		30 Jun 15		$1,156.45				INTEREST CHARGED

		31 Jul 15		$1,129.60				INTEREST CHARGED

		31 Aug 15		$1,112.79				INTEREST CHARGED

		30 Sep 15		$1,074.53				INTEREST CHARGED

		30 Oct 15		$1,080.57				INTEREST CHARGED

		30 Nov 15		$1,100.00				Predicted interest charges

		16 Dec 15		$550.00				Predicted interest charges

		1 Feb 16		$230.00				Predicted pro-rata package fee.

				$8,245.95				Interest paid after court paperwork was submitted.

				$28,691.65				Total interest paid.
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